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I. INTRODUCTION 

 This action challenges the U.S. Forest Service adoption of Revised Land and 

Resource Management Plans for the Kootenai and Idaho Panhandle National 

Forests.  These Forests, in northwestern Montana and northern Idaho, both lie with 

the Northern Region or Region 1 of the Forest Service.  The Plans at were roughly 

15 years in the making, ultimately finalized through Records of Decision signed by 

the Regional Forester in January, 2015.  Plaintiffs consist of multiple-use and 

recreation-oriented organizations, who bring challenges under the National Forest 

Management Act, 16 U.S.C. § 1600 et seq. (“NFMA”); the Wilderness Act, 16 

U.S.C. § 1131 et seq.; the Wild and Scenic Rivers Act, 16 U.S.C. § 1271 et seq.; the 

National Environmental Policy Act, 42 U.S.C. § 4331, et seq. (“NEPA”); the 

Administrative Procedure Act, 5 U.S.C. § 551, et seq. (the “APA”), and applicable 

implementing regulations.  Their challenges focus on designation of Wild and Scenic 

Rivers, recommended wilderness designation and management, alleged NEPA 

violations, and municipal watershed coordination/management duties.   

II. FACTUAL AND PROCEDURAL BACKGROUND 

 Under Local Rule 56.1(a), Plaintiffs’ Statement of Undisputed Facts is filed 

contemporaneously herewith. 
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III. LEGAL STANDARDS 

 The cross-motions for summary judgment will involve several layers of 

statutory review.  The summary judgment and APA standards are discussed here, 

with the additional standards addressed in the sections presenting arguments under 

each statute. 

 A. Summary Judgment 

 Summary judgment is proper when the pleadings and factual materials on file 

“show that there is no genuine issue as to any material fact and that the moving party 

is entitled to a judgment as a matter of law.”  Celotex Corp. v. Catrett, 477 U.S. 322-

23 (1986); Fed. R. Civ. P. 56(c).  Summary judgment may be granted on the issue 

of liability alone, with further proceedings conducted to determine an appropriate 

remedy.  Id.  Summary judgement “is a particularly appropriate means of resolving 

claims against forest management decisions by the U.S. Forest Service.”  Wilderness 

Soc. v. Bosworth, 118 F.Supp.2d 1082, 1089 (D. Mont. 2000).  

 B. Administrative Procedure Act  

 The APA waives the United States’ sovereign immunity for those aggrieved 

by “final agency action.”  5 U.S.C. §§ 702, 704; Lujan v. National Wildlife Fedn., 

497 U.S. 871, 882 (1990).  APA section 706(2) provides the relevant standard of 

review: the Court shall “hold unlawful and set aside agency action, findings, and 
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conclusions found to be—(A) arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law; [or] (C) short of statutory right; [or] (E) 

unsupported by substantial evidence….”  This standard of review is “narrow” but 

the agency: 

must examine the relevant data and articulate a satisfactory explanation 
for its action including a rational connection between the facts found 
and the choice made....Normally, an agency rule would be arbitrary and 
capricious if the agency has relied on factors which Congress has not 
intended it to consider, entirely failed to consider an important aspect 
of the problem, offered an explanation for its decision that runs counter 
to the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency expertise.   
 

Motor Vehicle Mfrs. Ass’n. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 

43 (1983) (citations omitted).  Additionally, the reviewing court “may not supply a 

reasoned basis for the agency's action that the agency itself has not given.”  Id. 

IV. ARGUMENT 

 There are several independent flaws in the Revised Forest Plans.  The Court 

should declare unlawful and set aside the relevant portions of the Plans while they 

are addressed by the agency on remand. 

 A. The Kootenai Wild and Scenic River Designations Reflect Error. 

 The Kootenai Forest failed to properly apply the statutory designation criteria 

and committed fundamental procedural error by adding specific stream segments to 

the “eligible” Wild and Scenic Rivers list in the Final ROD that were never 
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previously disclosed and thus not subject to public comment.  This claim is outlined 

in Count One of the Complaint (ECF No. 1 at ¶¶ 157-163).  

 The Wild and Scenic Rivers Act was enacted in 1968 and protects “free 

flowing” rivers and streams possessing “outstandingly remarkable…values…for the 

benefit and enjoyment of present and future generations.”  16 U.S.C. § 1271.  As 

part of Forest Plan creation/revision, the Forest Service must consider potential 

additions to the national Wild and Scenic Rivers System.  Id. at § 1276(d)(1).  The 

agency must first determine whether certain river segments are “eligible” for 

inclusion, and among those whether any are “suitable” for wild/scenic designation.  

Id. at §§ 1273(a), (b), 1275(a).  These determinations are often made in a NEPA 

process, and judicial review of such determinations can involve interplay between 

the Wild and Scenic Rivers Act and NEPA.  See, e.g., Friends of Yosemite Valley v. 

Scarlett, 439 F.Supp. 1074 (E.D.Cal. 2016), aff’d, 520 F.3d 1024 (9th Cir. 2008); 

County of Del Norte v. United States, 732 F.2d 1462 (9th Cir. 1984), cert. denied, 

469 U.S. 1189 (1985).  The Kootenai’s designation process is summarized in the 

Statement of Undisputed Facts at ¶¶ 23-33. 

 NEPA imposes a mandatory duty to consider in an EIS a sufficient range of 

alternatives to the proposed action.  42 U.S.C. § 4332(C).   
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An agency must prepare a supplemental EIS if “[t]he agency makes 

substantial changes in the proposed action that are relevant to environmental 

concerns.”  40 C.F.R. § 1502.9(c)(1)(i).  The supplementation requirement arises in 

large part from NEPA’s dual purposes to inform the agency and allow public 

participation, and supplementation is necessary “when the [DEIS] is insufficient to 

bring about the necessary public comments due to significant new information or 

changes to a plan.”   Arizona Cattle Growers’ Ass’n v. Cartwright, 29 F.Supp.2d 

1100, 1116 (D. Ariz. 1998); see also, Marsh v. ONRC, 490 U.S. 360, 378 (1989).    

 The agency made eleventh hour changes to its suitability determinations, 

literally adding stream segments to the Final ROD which were not previously 

disclosed to the public, not available for comment, and outside any of the formally 

presented action alternatives.  The August, 2013 FEIS names specific river segments 

deemed eligible.  AR 43410-43411.  The Objection Response concludes “the record 

does not adequately support [the Forest’s] current list of eligible wild and scenic 

rivers or [ ] determinations that certain streams were ineligible…the analysis is 

inconsistent with agency policy and needs to be redone.”  AR 99943.  The Final 

ROD adds new designations for “segments of the Vinal Creek System, the West 

Fork Yaak River, Ross Creek, Callahan Creek, and two additional segments to the 

Bull River.”  AR 102007.  Some of these segments were not even mentioned in Table 
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123 of the August, 2013, FEIS.  In conjunction with the Final ROD, an “Errata” to 

the earlier FEIS was issued, including an entirely new Appendix E which “replaces 

in its entirety Appendix E of the 2013 [FEIS].”  AR 101452 (quote); AR 101452-

101506 (entire Appendix E)). 

 The Kootenai Forest dramatically changed the alternatives, “back-filled” the 

record through an “errata” never subject to public comment, and then selected the 

undisclosed alternative as its final decision.  This approach violates the letter and 

spirit of the law.  The Court should declare unlawful and set aside these 

determinations, and remand the Wild and Scenic Rivers Act eligibility component 

of the Revised Forest Plan for further analysis, including public input. 

 B. Recommended Wilderness Areas Were Improperly Designated. 

 The Kootenai Forest designated new recommended wilderness areas in the 

Ten Lakes Wilderness Study Area, Roderick, and Scotchman Peaks areas in 

violation of applicable law.  These decisions were not based on substantial evidence 

and do not track statutory criteria or even the Forest Service’s own Handbook.  The 

agency’s determinations do not reflect a rational connection between any facts found 

and the choice made to designate new recommended wilderness.  See, Complaint 

(ECF No. 1 at ¶¶ 164-172). 
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 The Forest Service process for evaluating and designating potential additions 

to the National Wilderness Preservation System is prescribed by the Forest Service 

Handbook.  For these plans, the Forest applied the 2007 Handbook procedures.  

Federal Defs’ Answer (ECF No. 13) at ¶ 79 (admitted); see AR 88930-88954 (2007 

Handbook).  These procedures are summarized in the Statement of Undisputed Facts 

at ¶¶ 34-38.  The process starts with identification and inventory of relevant areas.  

AR 88938-88942.  The next step entitled “evaluation” focuses on “capability, 

availability, and need” assessments.  AR 88942-88947.  The agency must conduct a 

transparent and reviewable process in making these determinations, and “[t]he 

minimum requirements for this documentation are outlined in section 74” of the 

Handbook.  AR 88946; AR 88952-88954 (section 74).  The Forest’s explanation of 

the process it followed is outlined in Appendix C to the EIS.  See, AR 43690-43693. 

 The process used by the Kootenai Forest does not comply with the Handbook 

procedures.  The Handbook outlines specific “documentation requirements.”  AR 

88942-88947.  They require findings on enumerated elements - in the “availability” 

assessment the Forest is directed to “[s]ummarize the following information for each 

area” for nine (9) listed elements.  AR 88953-88954.  The Kootenai failed to do this.  

Instead, it relied on “[e]ight resource categories…identified by the Forest wilderness 

program manager” which do not match the Handbook elements.  AR 43719.  The 
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improper categories were then apparently reviewed informally in discussions 

between the “wilderness program manager” and “specialists” which the manager 

“selected.”  Id.  These discussions were not documented in any way, but the manager 

considered the individual ratings and “[a]n overall availability rating was then 

determined” by the manager and displayed in a table.  Id.; AR 43719-43728.    This 

method fails to comply with the Handbook.  More fundamentally, it forecloses any 

meaningful review, and allows anyone attempting to review the results no option 

aside from accepting the agency’s conclusions on faith alone. 

 The designations are also substantively flawed – the record fails to establish a 

rational connection between any facts found and the ultimate choices made.  The 

Service enjoys broad discretion in the designation process, but must still explain and 

justify its conclusions to the public and a reviewing court.  NEPA requires the Forest 

to rely on valid sources and to disclose the methodology, present hard data, cite by 

footnote or other specific method to technical references, and otherwise disclose and 

document any “sources relied upon for conclusions” in an EIS.  40 C.F.R. § 1502.24.  

NEPA does not envision undocumented narrative exposition, but requires that 

“[a]gencies shall insure the professional integrity, including the scientific integrity, 

of the discussions and analyses in environmental impact statements.”  Id.  The 

agency must properly present and insure the professional integrity of any technical 
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analysis.  Sierra Nevada Forest Protection Campaign v. Tippin, 2006 U.S. Dist. 

LEXIS 99458, *29 (E.D. Cal. 2006) (“NEPA does not permit an agency to rely on 

the conclusions [of agency experts] without providing both supporting analysis and 

data”); Siskiyou Regional Education Project v. Rose, 87 F.Supp.2d 1074, 1098 

(D.Or. 1999).  A “bare assertion of opinion from an [agency] expert, without any 

supporting reasoning, would not pass muster in an EIS.”  Great Basin Resource 

Watch v. BLM, 844 F.3d 1095, 1103 (9th Cir. 2016). 

 The record reveals profound shortcomings under these criteria.  The 

evaluation process culminates in Table 60 in Appendix C to the Kootenai FEIS, 

entitled “Summary of Suitability Evaluation for Recommended Wilderness.”  AR 

43738-43740.  Perusing Table 60, and excluding any areas with a “low” rating, 

which apparently  disqualifies an area for RWA status, reveals a seemingly random 

array of conclusions on RWA suitability.  For example, five (5) areas are given all 

“high” ratings for capability, availability and need (Buckhorn Ridge, Cabinet Face 

West, Devil’s Gap, Northwest Peak, and Roderick).  Of these, three (3) are deemed 

suitable, while the other two (2) are deemed unsuitable.  There are a total of (12) 

areas receiving one “high” and two “medium” ratings, of which six (6) are deemed 

suitable and six (6) unsuitable for RWA status.  Despite the aforementioned 

examples of areas apparently “higher rated” wilderness character, there is one area 
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(Barren Peak) that is rated in the FEIS as scoring “medium” on all indices, yet is 

deemed suitable for RWA status.  AR 43738.  It is hard to follow, let alone trust, a 

rating system that seems to lack any connection to the ultimate determination of 

RWA suitability.  

 The discussion of individual areas reveals the poorly documented and 

subjective nature of the agency’s evaluation.  For the Roderick area, the FEIS tabular 

summary shows different acreages of RWA by alternative, and a “note” stating “Alt 

B Modified & C Boundary updated to follow identifiable features on ground, and 

provide interface along open road.  Cherry stem in Clay Creek included.  Public 

support.”  AR 43743.  This is augmented by a two-page narrative discussion, which 

lacks any data or citation to data, but concludes “Alternatives B Modified and C 

would protect roadless characteristics, and enhance the wilderness environment, 

while considering manageable boundaries and public support.”  AR 43788-43789 

(also noting “[t]his area was not included in the 1987 Forest Plan as recommended 

wilderness.”).   

 Digging deeper, the record includes a document labeled “FINAL 6-3-03” 

checklist evaluating “inventoried roadless area capability assessment element 

criteria” for the Roderick area.  AR 88344-88362.  The checklist includes a total of 

47 elements.  For 35 of them, the reviewer simply circled a rating, or wrote the rating 
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as high, medium or low, with no discussion.  For the remaining 12 elements there is 

some comment provided, which ranges from mention of a specific location/event, or 

a collection of phrases/words.  Nowhere does this “assessment” include any hard 

data, reference to data, or any other information remotely capable of independent 

review or confirmation.  The same pattern and level of analysis, or lack thereof, 

exists for the Scotchman Peaks area.  AR 43791-43793 (FEIS Appendix C 

discussion); AR 87988-88008 (2003 assessment notes and 1987 discussion).  The 

differences in handwriting suggest these subjective assessments were performed by 

different individuals.  Indeed, for Scotchman Peaks the handwriting suggests at least 

two different reviewers considered different elements of the assessment.   

 The Ten Lakes area represents a uniquely flawed determination.1  Here, the 

agency abruptly changed course, inserting a recommended wilderness designation 

only in the Final ROD.  AR 102008-102009 (declining to recommend Whitefish 

Divide but recommending 26,000 acres in Ten Lakes area).  The supposed 

explanation is provided in “Pre Decision Instructions” which lists as the first 

consideration “a change in public support….”  AR 214535 (quote); AR 214534-

                                                 
1  There is a long and colorful history involving the Montana Wilderness Study 
Act of 1977, Pub.L. No. 95-150, 91 Stat. 1243 (1977), not presently at issue given 
an ongoing project-level planning process for the Ten Lakes Wilderness Study Area. 
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214537 (entire discussion).  These analyses lack meaningful support and act on the 

wrong criteria. 

 The Kootenai Forest designated new recommended wilderness areas in 

violation of even the “arbitrary and capricious” standard of review.  On one level, 

the Forest simply failed to follow the procedure prescribed by the Forest Service 

Handbook.  Additionally, the determinations made are based upon a deficient record 

and the agency has failed to document any “facts found” let alone facts sufficient to 

support the choice to designate the Roderick, Scotchman Peaks, and Ten Lakes 

recommended wilderness.  The Court should declare unlawful and set aside these 

determinations. 

 C. Recommended Wilderness Areas are being Illegally Managed as  
  Formally Designated Wilderness. 
 
 Both the Kootenai and Panhandle Forests have established an inflexible 

prohibition on motorized and mechanized transport in recommended wilderness 

areas.  There is no distinction between this new management protocol and one that 

would be imposed if the areas were ever formally designated as Wilderness.  This 

approach is illegal on multiple levels.  The ability to designate Wilderness lies 

exclusively with Congress, which negates the authority of an administrative agency 

to create Wilderness.  See, Complaint (ECF No. 1 at ¶¶ 174-179 (Count Three)).  
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 The exclusive means of designating wilderness is by Congress under the 

Wilderness Act.  The act specifically states “no Federal lands shall be designated as 

‘wilderness areas’ except as provided for in this chapter or by a subsequent act.”  16 

USC § 1131(a).  This express command reserves the power to designate Wilderness 

exclusively to Congress.  Southern Appalachian Multiple Use Coalition v. Bergland, 

1981 U.S. Dis. LEXIS 18422 at *21 (W.D. N.C. 1981) (Congress “reserved unto 

itself the sole authority to designate areas of the public lands to be set aside and 

included in such [National Wilderness Preservation] system.”); Parker v. United 

States, 309 F.Supp. 593, 597 (D. Colo. 1970), aff’d, 448 F.2d 793 (10th Cir. 1971) 

(Wilderness Act “plac[ed] the ultimate responsibility for wilderness classification in 

Congress.”).  The Secretary of Agriculture, and therefore the Forest Service, duties 

are succinctly summarized as “the duty to study and recommend.” Parker, 309 

F.Supp. at 597.   

 The Plans contradict this direction, and establish the functional equivalent of 

Wilderness in the absence of Congressional designation.  See, AR 102019 (a 

recommended wilderness area “should provide opportunities and experiences one 

would expect to find in a wilderness environment”).  The previous Forest Plans and 

binding guidance allows motorized or mechanized travel in recommended 

wilderness.  Statement of Undisputed Facts at ¶¶ 54, 65.  However, no alternative 
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considered by either Forest would allow continuation of any of these existing uses.  

Id. at ¶¶ 69-70.  This dramatic change is not justified by documented impacts to any 

resource or to diminished wilderness character, but suspiciously tracks a Regional 

preference that recommended wilderness “be managed the same as wilderness 

areas….”  AR 215586.    

 An executive branch administrative agency lacks authority to create 

Wilderness.  The Court should declare unlawful and set aside the administrative 

determinations that apply Wilderness Act requirements to non-wilderness areas.   

 D. Travel Restrictions Lack Required Site-Specific Analysis. 

 Assuming, arguendo, that the Forest Service has authority to create in Forest 

Plans area-wide prohibitions on motorized/mechanized transport, neither Forest has 

presented even a rational basis for doing so here.  Complaint (ECF No. 1) at ¶¶ 180-

185 (Count Four).  Rather, the new recommended wilderness management 

prescriptions effectuate generalized policy considerations and desires.  These actions 

do not reflect current Forest Service guidance and disregard the factors that the 

agency must consider in managing recommended wilderness. 

 The Objection Response directs the Forests to “[s]ummarize and reference in 

the ROD the environmental analysis supporting the site-specific decision being 

made.”  AR 99946; AR 99868.  The instruction continues, “[o]f course, the site-
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specific decision to prohibit over-snow motor vehicle use and mountain biking in 

recommended wilderness areas must also be supported by analysis disclosing why 

continuation of these uses would compromise the wilderness values of the areas 

recommended for wilderness.”  Id. (emphasis added). 

 In the Final RODs the Forests presented documents supposedly complying 

with these instructions.  These materials are woefully unresponsive, and only 

highlight the predetermined decision to eliminate “non-conforming” uses for reasons 

unrelated to documented site-specific impacts.  For the Kootenai, this response was 

provided in “project record document #2580” dated December 18, 2014.  AR 89345-

89351.  This document fails to demonstrate any finding, or information that would 

support a finding, of impacts to “wilderness character” associated with existing 

“non-conforming” use of the Kootenai RWAs.  Rather, the rationale is stated as 

being conditional – “[w]hile use overall is low, where motorized/mechanized use 

does occur it can affect the naturalness…can be associated with “modern” 

civilization…can affect the primitive character…can affect the perception of 

solitude.”  AR 89348 (emphasis added).  The Forest was not instructed to provide a 

narrative exposition about how some hypothetical level of increased use “can” 

compromise wilderness “values.”  There is no documentation of any of the 

aforementioned conclusions, which seem debatable given the individualized, 
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ephemeral and transitory nature of the “affects” involved.  Today’s sound of a 

snowmobile on a far-distant ridge in an RWA will be meaningless on any future date 

in the same area following a Congressional designation as Wilderness and 

prohibition on snowmobiling. 

 The Kootenai’s Project Record (“PR”) #25802 attempts predictable “piling 

on” by citing a plethora of other documents in the record, ostensibly documenting 

the site-specific impacts to wilderness character.  Actually reading the cited 

documents fails to advance that premise, and might engender cynicism.   The bulk 

of these citations occur in a bullet-point list.  AR 89347.  These include: 

 -PR #1625 (two pages outlining the “IWEB” format for depicting trails) 
 -PR #1624 (two page spreadsheet listing a few dozen trail designations) 
 -PR #1583 (27 page spreadsheet cataloguing trail restrictions) 
 -PR #2009 (no information but directing viewer to “CD #34” on PR #3442 
 -PR #3442 (462 page spreadsheet cataloguing snowmobile trail restrictions) 
 -PR #1585 (two pages summarizing trail mileages by Ranger District) 
 -PR #1588 (single page map depicting winter use in Bear Management Units) 
 
These materials are not even minimally responsive to the assigned task of 

documenting adverse impacts from existing use(s) to existing wilderness character 

on a specified site(s). 

                                                 
2  Individual Project Records can be accessed on the .excel AR Index, by sorting 
the “hyperlink (doc #)” column from “A to Z” which will arrange all documents in 
the AR in ascending sequence by Project Record number. 



 

 
MEMORANDUM IN SUPPORT OF  
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT – Page 17  
 
 

 The Panhandle Forest response is no better.  AR 89352-89358.  For one thing, 

it starts curiously, with the first short section entitled “Site-Specific Decision” and 

concluding- “Project record #***** provides addition [sic] information regarding 

site-specific analysis for the decision being made.”  AR 89352.  The response then 

summarizes the “capability” and “availability” determinations.  AR 89352-89354.  

The next section entitled “Mountain Biking” begins “[o]ur analysis indicates that 

continuation of mountain biking may compromise wilderness values….”  AR 89354.  

The ensuing discussion lacks any citation to any facts or record materials.  It is more 

akin to a philosophical dissertation, sprinkled with opinions like “[m]ountain biking 

can impact the physical resources that provide wilderness character” or “bikers are 

able to travel at high speeds in some terrain, which can result in surprise encounters 

with wildlife….”  AR 89355.  There is specific mention of Long Canyon Trail, and 

the Forest indicates “we chose to eliminate mountain bike use…for the simple reason 

that continued and growing use would slowly reduce the area’s suitability for 

wilderness designation.”  Id. (emphasis added).  Again, the factual predicate for this 

statement is wholly unsupported, and protecting “the area’s suitability for wilderness 

designation” is not the same as the proper standard of maintaining existing 

wilderness character.  The following discussion of “Over-snow Use” follows a 

similar pattern.  AR 89356.  In the last minute opportunity to justify their site-
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specific decisions, neither Forest provided any specific facts that were tied to 

existing (or rationally projected future) use levels, for any site.  The law, the public, 

and the Court should require more. 

 These shortcomings suggest there must be more to the story.  Enter the 

potential role of the “Region 1 guidance” previously introduced in Plaintiffs’ motion 

addressing the administrative record.  See, Order (ECF No. 31) at p. 4.  The history 

and potential influence of the Region 1 guidance is summarized in the Statement of 

Undisputed Facts at ¶¶ 55-69.  The upshot is that Regional staff undertook a 

concerted and heartfelt effort to eliminate motorized/mechanized travel in 

recommended wilderness throughout Region 1 Forests.  Ms. Krueger’s declaration 

was signed on October 2, 2014, which is after the Objection Responses.  In other 

words, the “confusion” about the meaning of the Region 1 guidance, specifically 

including the Kootenai and Panhandle Plan revisions, came to light after the Forests 

were far along the pathway to adopting final decisions here.  The agency’s proffered 

solution consists of a single sentence, buried in the voluminous “errata” to the 2015 

FEISs, which says the Region 1 guidance “was considered during the analysis but 

does not represent binding policy.”  AR 101512; AR 101417.  This seems an overly 

simplistic and suspicious effort to sweep under the rug a perceived effect of influence 

that was precisely the intent motivating the guidance.       
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 The inherent tension in the Forests’ efforts to salvage this process is 

epitomized in these last pronouncements, the re-tooled “response to comments” that 

was issued with the January, 2015, Final RODs.  The agency responded once in the 

August, 2013, FEIS, yet through the pre-decisional objection process was afforded 

a chance at revising its response and “amending” the record.  One could be 

reasonably concerned that this process encourages post-hoc rationalizations to 

justify decisions already made.  Notwithstanding any such fears, the wording of the 

agency’s second bite at this proverbial apple is notably deficient.  The Forests each 

state, “[t]he FEIS page X discloses how the effects of continuing motorized and 

mechanized uses would be inconsistent with meeting desired conditions in MA1, 1b, 

and 4 and may have adverse effects on outstanding opportunities for solitude or 

primitive and unconfined recreation.”  AR 101512; AR 101514.  One would think 

that even a few among the dozens of agency eyes having input might have filled this 

vacant cite with something. 

 The inflexible prohibition of all motorized and mechanized travel in RWAs 

fails even “arbitrary and capricious” review.  If a few mountain bikes riding a trail 

or historical levels of snowmobiles in a remote basin in the dead of winter have 

trashed the “wildernessness” of these areas, how do they still enjoy “public support” 

amongst Wilderness advocates for Congressional designation?   The inflexible 
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prohibition of motorized vehicles and bicycles in recommended wilderness reflects 

a policy decision by the agency, adrift from binding guidance or a reasonably 

documented factual basis.  The Court should declare unlawful the Forest Service 

effort to skew this continuing dialogue, and ensure it will continue where it belongs, 

before Congress.   

 E. The Forests Illegally Limited the Range of Alternatives. 

 The Forests’ mission to prohibit motorized and mechanized use within 

recommended wilderness was so strong as to prevent the mere consideration of an 

alternative in either plan that would allow any continuation of existing 

motorized/mechanized travel in recommended wilderness.  See, Complaint (ECF 

No. 1) at ¶¶ 186-195 (Count Five).  Agency-wide guidance makes clear that 

motorized/mechanized travel can continue in recommended wilderness, but a 

handful of Region 1 personnel created guidance plainly designed to skew the 

analysis toward elimination of these “non-conforming” uses.  The failure to even 

consider some continuation of historical uses runs afoul of NEPA’s command to 

consider a range of viable alternatives. 

 NEPA “is our basic national charter for protection of the environment.”  40 

C.F.R. § 1500.1.  NEPA embodies a Congressional desire “to foster and promote the 

general welfare, to create and maintain conditions under which man and nature can 
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exist in productive harmony, and fulfill the social, economic, and other requirements 

of future generations of Americans.”  42 U.S.C. § 4331(a).  NEPA’s operative EIS 

requirement is triggered by federal action which may “significantly affect[ ] the 

quality of the human environment….”  Id. at § 4332(2)(C) (emphasis added).  The 

“human environment” “shall be interpreted comprehensively to include the natural 

and physical environment and the relationship of people with that environment.”  40 

C.F.R. § 1508.14.  NEPA is a purely procedural statute designed to “insure that 

environmental information is available to public officials and citizens before 

decisions are made and before actions are taken.”  40 C.F.R. § 1500.1(b). 

 An agency’s compliance with NEPA is subject to judicial review under APA 

706(2).  Courts generally look to see if the agency took a sufficiently “hard look” 

and will approve an EIS if “the EIS process fostered informed decision-making and 

public participation.”  National Parks & Conservation Ass’n v. U.S. Dept. of 

Transp., 222 F.3d 677, 680 (9th Cir. 2000).   Critical to NEPA’s procedural scheme 

is the mandatory duty to consider in an EIS a sufficient range of alternatives to the 

proposed action.  42 U.S.C. § 4332(C).  This discussion of alternatives “is the heart” 

of an EIS.  40 C.F.R. § 1502.14.  A reviewing court applies a “rule of reason” to 

determine is the range of alternatives considered was sufficient.  Friends of Yosemite 

Valley v. Kempthorne, 520 F.3d 1024, 1038 (9th Cir. 2008).  The “existence of a 
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viable but unexamined alternative renders the [EIS] inadequate.  An agency must 

look at every reasonable alternative, with the range dictated by the nature and scope 

of the proposed action, and sufficient to permit a reasoned choice.”  Alaska 

Wilderness Recreation & Tourism Ass’n v. Morrison, 67 F.3d 723, 729 (9th Cir. 

1995). 

 Neither Forest included an alternative that would allow for any motorized or 

mechanized travel in any portion of any RWA.  The Kootenai alternatives all provide 

that the “recommended wilderness” Management Area status “would preclude the 

designation of trails for wheeled motor vehicle use” and that similar prohibitions of 

over-snow vehicle use or mountain biking would be issued for any RWAs 

designated.  AR 39688-39689 (Kootenai DEIS at pp. 341-342); AR 43401 (Kootenai 

FEIS at p. 468 Likewise, the Panhandle made clear “[m]otorized and mechanized 

travel on trails, and winter motorized use would be prohibited areas recommended 

for wilderness designation.”  AR 38963 (Panhandle DEIS at p. 366);  AR 41918 

(Panhandle FEIS at p. 490).  The only differences for RWA between the alternatives 

was the number of RWA acres designated.  Every alternative prohibited motorized 

or mechanized travel throughout the RWAs.   

 Agency guidance allows for continuation of existing motorized travel in 

RWAs.  Declaration of Faye Krueger (ECF No. 24-2) at ¶ 3 (“Activities currently 
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permitted may continue, pending designation, if the activities do not compromise 

wilderness values of the roadless area.”) (quoting Forest Service Manual 1923.03).  

It is undisputed that some motorized vehicle and mountain bike travel was occurring 

in some of these RWAs prior to the decision on the Revised Forest Plans.  Complaint 

(ECF No. 1); Federal Defs’ Answer (ECF No. 13) at ¶¶ 190.  The agency was thus 

empowered to authorize continuation of such uses, on a finding that the specified 

type, location, volume, timing, or intensity use authorized would not “compromise 

wilderness values” of the area.  By definition, an alternative that would have allowed 

continuing motorized/mechanized travel in RWAs that did not diminish wilderness 

character was a viable alternative.  The omission of any such viable alternative 

violated NEPA. 

 F. The Kootenai Forest Failed to Properly Coordinate and Address  
  Municipal Watershed Management Duties. 
 
 The Kootenai Forest refused to employ required procedures to consider 

management options in municipal watersheds and to coordinate with local 

governments.  See, Complaint (ECF No. 1) ¶¶ 196-209) (Count Six).  Instead, the 

Forest treated the Glen Lake Irrigation District in the same fashion as any member 

of the public.  This approach violates NFMA.  

 NFMA provides that the Revised Forest Plan must be “coordinated with the 

land and resource management planning processes of State and local governments 
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and other federal agencies.”  16 U.S.C. §1604(a).  The agency “shall coordinate 

regional and forest planning with the equivalent and related planning effects 

of…local governments….” 36 C.F.R. § 219.7(a)(1983).  This starts with providing 

notice of plan preparation.  Id. at (b).  Next, the Forest Service “line officer shall 

review the planning and land use policies of…local governments” and “[t]he results 

of this review shall be displayed in the EIS….”  Id. at (c).  This review “shall 

include—(1) Consideration of the objectives of…local governments…as expressed 

in their plans and policies; (2) An assessment of the interrelated impacts of these 

plans and policies; (3) a determination of how each Forest Service plan should deal 

with the impacts identified; and (4)…consideration of alternatives for [the] 

resolution…[of] conflicts with Forest Service planning….”  Id.  The Forest Service 

acknowledged the applicability of this regulation and the above-cited requirements.  

AR 99939-99941. 

 The Glen Lake Irrigation District sought, but was not afforded, proper 

coordination.  The District is a Montana political subdivision, and thus a “local 

government” under the NFMA coordination requirement.  See, Statement of 

Undisputed Facts at ¶ 88.  The District sought to coordinate, specifically invoking 

that term.  Id. at ¶ 89; AR 48591; AR 48693.  The agency’s position on coordination 

is summarized in an eight (8) page letter dated March 25, 2009, signed by the Forest 
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Supervisor and agency counsel.  AR48591-48598.  The letter acknowledges receipt 

and at least some review of the District’s “Natural Resources Plan.”  AR 48591.  The 

letter characterizes the Plan as an “attempt to dictate how [Forest Service] lands…are 

to be managed” and lists “numerous attempts to impose substantive and procedural 

requirements on the Forest Service….”  AR 48592-48594.  The letter contends that 

the District has “limited jurisdiction” and that its “attempt to regulate and control 

land uses on the national forests exceeds the authority of an irrigation district under 

Montana law.  AR 48594.  The letter additionally contends the District’s Plan is pre-

empted by federal law.  AR 48594-48596.  The letter concludes by analyzing the 

NFMA coordination duties, characterizing them as providing no “more than an 

advisory role for local governments.”  AR 48596.  In essence, the Forest Service 

treats the District Plan as an illegal nullity, but concludes the District “has full 

opportunity to participate in Forest Service decision-making through the NEPA 

process” alongside other participants, and commits to “review and consider 

constructive comments and suggestions made by [the District] during the NEPA 

process.”  AR 48597. 

 The caselaw on coordination is sparse, but the decision in California 

Resources Agency v. U.S. Dept. of Agric., 2009 U.S. Dist. LEXIS 89991 (N.D. Cal. 

2009) is precisely on point.  As they did here, the Forest Service shrugged off the 
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coordination requirements as “merely an amorphous duty to ‘talk to state entities 

and consider their views.’”  Id. at *32.  Similarly, the agency argued “that the 

statutory obligation to ‘coordinate’ does not require the Forest Service to adopt the 

State’s position.”  Id.  The Court agreed that NFMA “plainly does not require the 

Forest Service to adopt a state’s position, and California does not contend 

otherwise.”  Id.  The court rejected the agency’s generalized position, closely 

scrutinized technical compliance with the regulation, and found the Forest Service 

compliance deficient.  In particular, the court noted the failure to specifically address 

the requirements in section 219.7(c)(1)-(4).  Id. at *35.  The holding focused on the 

technical procedural violation and the fact that “[t]he results of the Forest Service’s 

review of state input should have been displayed in the FEIS” and its absence therein 

“was a violation of NFMA.”  Id. at *37.  

 This case closely tracks California Resources Agency.  The Forest Service 

letter misconstrues the District’s request and NFMA’s coordination requirement.  

Whatever the ultimate substance of the decision made, coordination requires a 

process that includes the agency’s articulation, in the EIS, of how it considered the 

local government’s plans and outlined alternative options for resolving any 

concerns/conflicts.  It is not sufficient to merely require submission of “comments” 

and consider them alongside the general public.  Id. at *35 n.9.  Given the mistaken 
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assumptions in the March 25, 2009, letter, the single sentence devoted to 

coordination badly misses the mark.  The Court should declare the Kootenai Forest 

failed to comply with its coordination duties, and remand applicable portions of the 

Plan affecting the District’s interests for further consideration by the Forest Service.       

 G. The Court Can Craft a Suitable Remedy. 

 Plaintiffs demonstrate multiple, independent flaws in the Revised Forest Plans 

for both the Kootenai and Panhandle Forests.  The Court must therefore determine 

an appropriate remedy. 

 The APA provides the starting point in the remedy analysis and provides that 

a reviewing court shall “hold unlawful and set aside agency action, findings, and 

conclusions found to be” in violation of any of the components of section 706(2)’s 

“arbitrary and capricious” standard.  5 U.S.C. § 706(2).  The cases reflect several 

variations involving the continuing effect of the unlawful agency action.  Under any 

variation, the relevant agency action(s) will be remanded for further agency 

consideration.  FCC v. ITT World Communications, Inc., 466 U.S. 463, 468-469 

(1984).  The manner, substance and timing of remand should be left to the agency’s 

discretion.  Alaska Ctr. for the Environment v. Browner, 20 F.3d 981, 986–87 (9th 

Cir. 1994) (district court on remand properly left “substance and manner” of 

achieving compliance with statutory directive up to agency).   
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 The first option is often referred to as “remand with vacatur.”  Courts have 

generally held that when an agency decision is vacated, the agency action previously 

in force is reinstated.  Paulsen v. Daniels, 413 F.3d 999, 1008 (9th Cir. 2005) (“the 

effect of invalidating an agency rule is to reinstate the rule previously in force.”); 

Georgetown Univ. Hosp. v. Bowen, 821 F.2d 750, 757 (D.C. Cir. 1987).  

 A different option exists under “remand without vacatur.”  In some 

circumstances, a reviewing court might remand relevant decisions to the agency, 

while leaving the affected decision(s) in place.  Idaho Farm Bureau Fed’n v. Babbitt, 

58 F.3d 1392, 1405 (9th Cir. 1995) (“when equity demands, the regulation can be 

left in place while the agency follows the necessary procedures.”); National Ski 

Areas Assoc. v. U.S. Forest Service, 910 F. Supp. 2d 1269, 1286-87 (D. Colo. 2012) 

(recognizing courts have authority to determine whether or not to vacate an agency 

action). 

 The Court can craft a suitable remedy here.  Courts sometimes conduct a 

distinct “remedy phase” to specifically consider options and arguments from the 

parties.  That approach should not be necessary here.  The offending elements of the 

Revised Forest Plans can be appropriately excised and addressed by the Forests on 

remand.  There will be no dramatic or unanticipated “impact to the human 
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environment” in such an outcome given the long-running process to generate the 

Plans and even longer historical existence of the limited uses at issue. 

V. CONCLUSION 

 For the foregoing reasons, the Court should grant Plaintiffs’ Motion for 

Summary Judgment, and declare unlawful and set aside the challenged portions of 

Kootenai and Panhandle Revised Forest Plans. 

 DATED this 3rd day of March, 2017. 
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       /s/ Paul A. Turcke     
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